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(ii) Rates are established for com-
mercial services acquired on a time- 
and-materials or labor-hour basis. 

(2) When an indefinite-delivery con-
tract is awarded with services priced 
on a time-and-materials or labor-hour 
basis, contracting officers shall, to the 
maximum extent practicable, also 
structure the contract to allow 
issuance of orders on a firm-fixed-price 
or fixed-price with economic price ad-
justment basis. For such contracts, the 
contracting officer shall execute the 
D&F required by paragraph (b)(2) of 
this section, for each order placed on a 
time-and-materials or labor-hour basis. 
Placement of orders shall be in accord-
ance with Subpart 8.4 or 16.5, as appli-
cable. 

(3) If an indefinite-delivery contract 
only allows for the issuance of orders 
on a time-and-materials or labor-hour 
basis, the D&F required by paragraph 
(b)(2) of this section shall be executed 
to support the basic contract and shall 
also explain why providing for an alter-
native firm-fixed-price or fixed-price 
with economic price adjustment pric-
ing structure is not practicable. The 
D&F for this contract shall be ap-
proved one level above the contracting 
officer. Placement of orders shall be in 
accordance with Subpart 16.5. 

(d) The contract types authorized by 
this subpart may be used in conjunc-
tion with an award fee and perform-
ance or delivery incentives when the 
award fee or incentive is based solely 
on factors other than cost (see 16.202–1 
and 16.203–1). 

(e) Use of any contract type other 
than those authorized by this subpart 
to acquire commercial items is prohib-
ited. 

[71 FR 74676, Dec. 12, 2006, as amended at 72 
FR 6882, Feb. 13, 2007; 76 FR 68034, Nov. 2, 
2011; 77 FR 197, Jan. 3, 2012; 78 FR 13767, Feb. 
28, 2013] 

12.208 Contract quality assurance. 
Contracts for commercial items shall 

rely on contractors’ existing quality 
assurance systems as a substitute for 
Government inspection and testing be-
fore tender for acceptance unless cus-
tomary market practices for the com-
mercial item being acquired include in- 
process inspection. Any in-process in-
spection by the Government shall be 

conducted in a manner consistent with 
commercial practice. 

12.209 Determination of price reason-
ableness. 

While the contracting officer must 
establish price reasonableness in ac-
cordance with 13.106–3, 14.408–2, or sub-
part 15.4, as applicable, the contracting 
officer should be aware of customary 
commercial terms and conditions when 
pricing commercial items. Commercial 
item prices are affected by factors that 
include, but are not limited to, speed of 
delivery, length and extent of war-
ranty, limitations of seller’s liability, 
quantities ordered, length of the per-
formance period, and specific perform-
ance requirements. The contracting of-
ficer must ensure that contract terms, 
conditions, and prices are commensu-
rate with the Government’s need. 

[66 FR 53484, Oct. 22, 2001] 

12.210 Contract financing. 

Customary market practice for some 
commercial items may include buyer 
contract financing. The contracting of-
ficer may offer Government financing 
in accordance with the policies and 
procedures in part 32. 

12.211 Technical data. 

Except as provided by agency-specific 
statutes, the Government shall acquire 
only the technical data and the rights 
in that data customarily provided to 
the public with a commercial item or 
process. The contracting officer shall 
presume that data delivered under a 
contract for commercial items was de-
veloped exclusively at private expense. 
When a contract for commercial items 
requires the delivery of technical data, 
the contracting officer shall include 
appropriate provisions and clauses de-
lineating the rights in the technical 
data in addenda to the solicitation and 
contract (see part 27 or agency FAR 
supplements). 

12.212 Computer software. 

(a) Commercial computer software or 
commercial computer software docu-
mentation shall be acquired under li-
censes customarily provided to the 
public to the extent such licenses are 
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